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ABSTRACT This article aims to explore the law of aborting a foetus less than four months old. This difference 

arises because of differences in understanding the killing of a foetus that has not been blown into 

the womb of a woman. The research method used is qualitative research with an exploratory 

analysis approach, which examines how the law of abortion when the fetus is less than four months 

old by comparing the opinions of Sheikh Zakariya al-Anshari and Imam al-Ghazali. The data 

sources used are secondary data sources, namely Kitab al-Gharar al-Bahiyyah fi Syarh Manzhumah 

al-Bahjah al-Wardiyyah and by Sheikh Zakaria al-Anshari and Kitab Ihya' Ulumuddin by Imam al-

Ghazali as well as books and articles based on OJS (Open Journal System) on the law of abortion of 

the womb in less than four months of age. Data processing techniques are done by processing 

library materials (library research). Techniques in analysing the data analysed by exploratory 

descriptive analysis using the techniques of reduction, display, and verification. The results of the 

research are; first, Ayeikh Zakariya allows abortion if the fetus in the womb is less than 4 months 

on the grounds that the spirit has not been blown and the fetus is not yet alive. While the opinion of 

Imam al-Ghazali is prohibiting abortion, because it is the same as killing intentionally. Second, the 

cause of the difference is that both of them use different arguments in strengthening their 

arguments, then there are differences in understanding the hadith narrated by Imam Bukhari and 

Muslim from Ibn Mas'ud then differences in using ijtihad methods. Third, the strongest opinion and 

rajih according to the author is the opinion of Imam al-Ghazali because humans can be more 

responsible for the consequences of their actions and appreciate and protect the entrustment of 

Allah SWT in the form of a foetus which will later become a baby who is still in a state of fitrah. 
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The coming of Islam is a blessing for 
the universe. One of the blessings brought by 
this religion is the emphasis on respecting 
the rights of every individual to live. Islam 
strongly upholds the right to life and 
considers that killing a single life without a 
legitimate reason is a very serious act. 
(Munarif 2022). In Islamic teachings, killing 
a Muslim whose blood is protected must be 
avenged with life as well, except in certain 
conditions regulated by sharia law. 
(Lailatusa'adah 2023).. This act of taking a 
life not only affects the individual victim but 
also deprives the victim of potential 
offspring, as well as leaving a profound 
social and emotional impact on the family 
and community. (Tonsakulrungruang 2023).. 
Thus, Islam affirms that human life is sacred 
and must be protected at all costs. Such 
behaviour is a clear act of destruction. This 

is based on several words of Allah SWT Qs 
al-Maidah : 32 

ِلِ جِ أ ِِه ِمِ 
سِ إ ِِيِ ى ِب ِِىِ ل ِعِ  اى ِبِ ت ِكِ ِكِ ل ِذ ِ 

 ِ  اس ِ فِ و ِِلِ ت ِق ِ همِ  هۥ ِو ِأ ِِيلِ ءِ ر  
و ِِرِ يِ غِ ب ِ

ِكِ ف ِِضِ رِ ٱل  ِ يف ِِادِ سِ ف ِِوِ أ ِِسِ فِ 
ِاسِ ٱلى ِِلِ ت ِق ِ امِ و ِؤ 

ِدِ ق ِل ِوِ ِاِ يعِ مِ جِ ِاسِ ٱلى ِ اي ِحِ أ ِ آمِ و ِؤ ِكِ ف ِ ااه ِي ِحِ أ ِِه ِمِ وِ  ايعِ مِ جِ 

ب ِ اى ِل ِسِ رِ ِمِ ه ِتِ آءِ جِ 
ِدِ عِ ب ِ مه ِىِ مِ  ايرِ ث ِكِ ِنِ إ ِِمِ ث ِِتِ ى ِ ي ِب ِٱلِ 

 يف ِِكِ ل ِذ ِ 
 ٢٣ِىنِ ف ِرِ سِ مِ ل ِِضِ رِ ٱل  ِ

Therefore We have ordained for the 
Children of Israel that whoever kills a 
human being, not because he killed 
another, or not because he caused 
mischief on the earth, it is as if he had 
killed all of mankind, and whoever 
preserves the life of a human being, it 
is as if he had preserved the life of all 
of mankind. And whoever preserves 
the life of one human being, it is as if 
he has preserved the life of all human 
beings. And indeed, Our messengers 
came to them with clear proofs, but 
many of them afterwards went 
beyond the pale in their corruption of 
the earth. 

INTRODUCTION 

mailto:muthia.afriza98@gmail.com


13│Moefty: Jurnal Perbandingan Mazhab dan Hukum │Volume 13│Edisi 1 │Tahun 2024 
 
 

 
Based on the above verse, it is true 

that Islam provides a clear legal basis that 
human life is sacred so it must be preserved 
and should not be destroyed (terminated) 
unless it is done for a cause or right reason, 
such as in the execution of the death penalty, 
in war or in self-defence justified by sharia. 

Abortion in the Indonesian dictionary 
is the termination of pregnancy (Editorial 
2008). in Arabic, abortion is called isqat al-
haml or ijhad, which is the abortion of the 
fetus and uterus. (Yunus 1973). Lafal ijhad 
has synonyms isqat (drop), ilqa (throw), 
tarah (throw), and imlas (remove). Majma 
al-lughah al-'Arabiyah distinguishes the 
meaning of ijhad with the discharge of the 
foetus before the fourth month, while isqat is 
to abort the foetus between the fourth and 
seventh months. (Munawwir 2007). 
However, scholars often interchange and 
alternate the use of the term isqat with its 
synonyms (Syauman 2004).  

Terminologically, abortion is also 
understood in various ways. Ibrahim an-
Nakhai explains abortion as the abortion of 
the fetus from the womb of a pregnant 
woman whether it is fully formed or not. In 
the perspective of jinayah Abdul Qadir 
Audah as quoted by Maria Ulfa Anshar stated 
that abortion is the abortion of the womb 
and deprivation of the right to life of the 
fetus or the act of separating the fetus from 
the mother's womb. (Anshar 2006). It can be 
understood that abortion is an attempt to 
terminate pregnancy by removing the foetus 
prematurely, either naturally or 
spontaneously or by using simple tools or 
technology. 

Abortions are performed due to a 
variety of factors including contraceptive 
failure, too many children, and poverty. 
While less than 40% of abortions are 
performed by unmarried people 
(adolescents), due to promiscuity, rape, 
incest, and the consequences of the 
profession of prostitution. (Fentiningrum 
2021). The most commonly expressed 
reasons for abortion are non-medical, 
including not wanting to have a child for fear 
of interfering with career, school, or other 

responsibilities, not having enough money to 
care for a child, and not wanting to give birth 
to a child without a father. Other reasons 
include being too young (especially for those 
pregnant out of wedlock) and being a 
disgrace to the family. This reason is also 
often expressed by women in Indonesia who 
try to convince themselves that killing the 
foetus in their womb is permissible and 
justified (Abrori 2004). These reasons only 
show the indifference of a woman, who is 
concerned with her own interests without 
thinking about the life of the foetus she is 
carrying.  

The view of fiqh scholars in looking at 
abortion generally only uses a physical 
approach, with direct measures that can be 
seen with the naked eye. So that the 
indications that do not appear physically 
such as the impact of psychological burden is 
not much discussed. Even in the fiqh 
literature there is no single scholar who 
discusses abortion comprehensively from 
various points of view. Currently, the 
development of medical science and 
technology continues to grow, the stages of 
foetal growth can be monitored at any time, 
making it possible to take a more 
comprehensive approach to abortion. 
(Anshar 2006). 

The scholars differed on the issue of 
abortion if the soul is breathed into the 
foetus before four months, with some saying 
that it is permissible and not a crime 
because there is no life in the foetus. Other 
scholars are of the opinion that it is haram or 
makruh, because there is growth and 
development in the foetus. Islam permits 
delaying or preventing pregnancy, but 
prohibits termination of pregnancy. 
(Mahjuddin 1980). 

Sayid Sabiq, author of Fiqh al-Sunnah, 
believes that after the sperm has settled in 
the womb, it is not permissible to abort the 
foetus if it is 120 days old. This is because 
aborting a foetus at that age is an offence 
against a creature, which entails punishment 
both in this world and in the Hereafter. On 
the other hand, aborting the foetus or 
destroying the result of conception before it 
is 120 days old is permissible, provided 
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there is a justifiable reason for doing so. 
However, if there is no justifiable reason, the 
ruling is makruh. (Sabiq 1983)  

The Indonesian Ulema Council (MUI) 
in 2005 issued (MUI Fatwa 4/2005) on 
Abortion. This fatwa was issued on the 
consideration that today there are more and 
more abortions performed by the 
community without regard to religious 
guidance. In addition, many abortions are 
also performed by parties who do not have 
competence in the field, so many people are 
questioning the law, whether it is absolutely 
haram or permissible in certain conditions. 
Based on the Qur'an, Hadith, fiqh rules, and 
the opinions of classical scholars, MUI 
stated:  
a. Abortion is forbidden from the 

moment of implantation of the 
blastocyst into the mother's uterine 
wall (nidation). 

b. Abortion is permissible because of an 
excuse, either an emergency or a 
necessity. 

1) The pregnancy-related emergencies 
that allow abortion are: 

a) Pregnant women suffering from 
severe physical illnesses such as 
advanced cancer, tuberculosis with 
cavern and other severe physical 
illnesses that must be determined by 
a team of doctors. 

b) In circumstances where the 
pregnancy threatens the life of the 
mother. 

2) The circumstances related to 
pregnancy that make abortion 
permissible are: 

a) The foetus was detected to have a 
genetic defect that, if born, would be 
difficult to cure. 

b) Pregnancy resulting from rape as 
determined by an authorised team 
that includes the victim's family, a 
doctor and a cleric. 

3) The permissibility of abortion as 
referred to in letter b must be done 
before the foetus is 40 days old. 

4) Abortion is haram for pregnancies 
resulting from adultery. (MUI Fatwa 
4/2005) 

 
Based on MUI Fatwa above, it can be 

concluded that basically MUI agrees with 
classical and contemporary scholars, that 
abortion qabla nafkh al-ruh is forbidden and 
MUI is very strict, as the opinion of al-Gazali, 
that abortion qabla nafkh al-ruh is 
prohibited since the implantation of 
blastocyst on the wall of the mother's womb 
(nidation). However, MUI provides 
exceptions to abortion if there are 
indications that are emergency or hajat. 

Research on abortion has been 
widely discussed by academics in the form of 
scientific papers, various dimensions that 
have been discussed, such as: First: The view 
of positive law on abortion: (Finsensius 
2024); (Lianawati 2024); (Putra 2024); 
(Irwanto 2024); (Nurhayati 2023); (Saputra 
2023); (Soekorini 2023)  . Second: The view 
of Islamic law on abortion; (Daiyah 2023); 
(Tajul 2023); (Aulia 2023); (Gaynor 2024)  
Third: Non-Islamic legal views on abortion: 
(Ulbricht 2024); (Antunovic 2023). Fourth: 
International legal views on abortion: 
(Muljadi 2024). Fifth: Human rights views on 
abortion: (Nagary 2023); (Juarsa 2023); 
(Ratnawati 2022) 

Fifth: The medical act of abortion: 
(Yusuf 2024); (Yusuf 2024) (Y. P. A. Nurhuda 
2023). Fifth: The practice of abortion on 
deformed foetuses: (Wirianto 2022); 
(Rumadan 2023)  . Sixth: the perpetrator 
participates in the act of abortion: (D. G. H. 
Yusuf 2024); (Suryani 2023); (Puluhulawa 
2023); (Hamzah 2023) . Seventh: Efforts to 
prevent and protect the law on abortion: 
(Noeraini 2024); (Albab 2024); (R. Nurhuda 
2023). Ninth: Abortion cases: (Azhar 2023); 
(Santoso 2022). 

Various sides of the dimensions have 
discussed abortion. This research 
complements the existing dimensions, 
namely how the law of abortion according to 
Islamic law, focusing on the law of abortion 
when the age of the fetus is less than 4 
months based on the opinions of Sheikh 
Zakariya al-Anshari and Imam al-Ghazali. 

The purpose of this research is to 
explore how two great Islamic scholars, 
Sheikh Zakariya al-Anshari and Imam al-
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Ghazali, determine the law of abortion when 
the fetus is not yet 4 months old. So that this 
research adds to the khazaah of Islamic 
science, especially the law of abortion. 

 
 The research method used is 
qualitative research with an exploratory 
analysis approach, which examines how the 
law of abortion when the age of the fetus is 
less than four months by comparing the 
opinions of Sheikh Zakariya al-Anshari and 
Imam al-Ghazali. The data sources used are 
secondary data sources, namely Kitab al-
Gharar al-Bahiyyah fi Syarh Manzhumah al-
Bahjah al-Wardiyyah and by Sheikh Zakaria 
al-Anshari and Kitab Ihya' Ulumuddin by 
Imam al-Ghazali as well as books and 
articles based on OJS (Open Journal System) 
on the law of abortion of the womb in less 
than four months of age. Data processing 
techniques are done by processing library 
materials (library research). Techniques in 
analysing the data analysed by exploratory 
descriptive analysis using the techniques of 
reduction, display, and verification. 
 

 

The Opinion of Sheikh Zakaria al-Anshari 
and Imam al-Ghazali on the Law of 
Abortion at Less than 4 Months of Age. 

Sheikh Zakariya al-Anshari or 
nicknamed Sheikhul Islam has contributed 
to the codification of Islamic science, not 
only experts in the field of fiqh, other 
sciences such as Hadith, Tafsir, Balaghah and 
others. His full name is Zainuddin Abu Yahya 
Zakariya Bin Muhammad Bin Zakaria al-
Anshari, born in 824 H in a small village 
called Sunaikah, Egypt. He is known for his 
simplicity, even preferring to live in a poor 
environment and pious people rather than 
living surrounded by luxurious government 
officials. In 926 H, Sheikh Zakariya al-
Anshari died precisely on Friday 9 Zulhijjah 
at the age of 100, and was buried in Qaraah 
City, Cairo close to the tomb of Imam al-
Shafi'i. Sheikh Zakariya al-Anshari was 
among those who allowed it with 

restrictions. As stated in one of his books 
(Al-Anshari 1993):  

إسْقَاطُ الَْْمْلِ إنْ كَانَ قَ بْلَ نَ فْخِ الرُّوحِ جَازَ، أوَْ بَ عْدَىَا حَرُمَ 
فْخِ وَعَدَمِوِ باِلظَّن  وَيَ نْبَغِي أنَْ يُ عْمَلَ فِِ الن َّ

It is permissible to terminate a 
pregnancy if the foetus has not yet 
been given life. However, after the 
foetus has a soul, it is forbidden. 
Whether the foetus has a soul or not 
is left to conjecture. 
The text above Sheikh Zakaria al-

Anshari is of the opinion that it is 
permissible to terminate the pregnancy if 
the foetus has not been blessed with the 
spirit. Imam al-Ghazali, whose full name is 
Abu Hamid Ibn Muhammad Ibn Ahmad al-
Ghazali, was born in a small town near Thus, 
Khurasan Province, Iraq in 450 AH. 
(Sirajuddin 2007, 155). The name al-Ghazali 
itself comes from the word gazzal which 
means weaver of woollen threads. As for 
Imam al-Ghazali's own birth, so his name 
was attributed by people to his father's 
occupation or to his place of birth (Nasution 
1999, 77).  

After travelling to seek knowledge 
and teaching in various regions, Imam al-
Ghazali finally returned to his hometown in 
Thus. Until finally he breathed his last on 14 
Jumadail Akhir Year 505 H at the age of 54 
years (Ali 1991, 67).Imam al-Ghazali himself 
has a different view on this issue, he argues 
in his book Ihya' Ulumuddin (Al-Ghazali 
2003): 

ٍْسََ نَ جْٓبَضَِ ْزََا َٔ أْدِ، كَبلِْْ َٕ انْ َٔ  ٌَ دَ  ػَهىَ جُِبٌَخَ َ رَنكََِ لَِِ ْٕ جُ ْٕ  يَ
، نََُّ حَبصِم  ٌْضًب َٔ لَُ يَشَارتَُِ أَ  ٔ أَ دَِ يَشَارتَِِ َٔ ْٕ جُ ُٕ ٌَْ انْ  انُُّطْفخََُ رمَغَََ أَ

حِىَِ فًِ رخَْزهَظَُِ انش  بءَِ َٔ ًَ شْأحََِ ثِ ًَ رسَْزؼََِ انْ لَِ ذََُّٔ ْٕ رسَْزؼَِذَُّ انْحٍَبَحَِ نمُِ لَِ َٔ ْٕ  نمُِ
إفِْسَبدَُ انْحٍَبَحَِ ٌَْ جُِبٌَخَ ، رَنكََِ َٔ ِ ػَهمَخًََ يُضْغَخًَ صَبسَدَْ فئَ  كَبََذَِ َٔ
ٌَْ أفَْحَشَ، انْجُِبٌَخََُ إِ َِّ َفُخََِ َٔ ٍْ حَُ فِ ْٔ دَِ انشُّ َٕ اسْزَ  اصِْدَادَدَِ انْخِهْمخََُ َٔ

ُْزَََٓ رفَبَحُشًب، انْجُِبٌَخََُ يُ َْفصَِبل ثؼَْذََ انْجُِبٌَخََِ فًِ انز فبَحُشَِ ىَٔ الِْْ  ِ  
 .حٍَبًّ

Azl is not the same as abortion, 
because abortion is a crime against 
existing forms. It is just that the 
degree is different. That is, even if the 
sperm has just entered the womb and 
mixed with the egg (fertilisation), 
which is then ready to receive life, 
then destroying it is considered a 
crime. Moreover, if it is already in the 

RESULT/FINDINGS AND DISCUSSION 

METHODS 
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form of 'alaqah or mudhgah, then the 
crime is considered more severe. As 
for aborting a pregnancy in which the 
foetus is already alive and its creation 
is complete, the crime is even more 
serious. 
Based on the above opinion Imam al-

Ghazali explained that when male semen 
(sperm) has mixed with female semen 
(ovum) it is ready to receive life, therefore 
destroying it is a criminal act (crime). 
 
The Causes of Differences of Opinion 
Between Sheikh Zakaria al-Anshari and 
Imam al-Ghazali on the Law of Abortion 
at Less than 4 Months of Pregnancy 

Muhammad Said Thanthawi, outlines 
several reasons for the differences in fiqh 
scholars in exploring Islamic law, as follows 
(al-Thanthawi 2008): 
a. Differences in meaning and intent as 

lafazh and verses of the Qur'an 
b. Differences in the meaning of the 

Prophetic hadith 
c. Differences in making the criteria for 

the recipients of the Prophet's hadith 
some strict, some loose 

d. Different ways of doing ijma', tarjih 
between texts that are taarud and 
zahir texts, different ways of doing 
qiyas, Istihsan, istishlah, rules of 
multiplying the law 

e. Differences in the use of arguments. 
 

Sheikh Zakariya al-Anshari has a view 
on the law of abortion before the womb 
reaches 40 days. Sheikh Zakariya al-Anshari 
is among those who allow it with 
restrictions, as stated in one of his books (al-
Anshari 1993, 331):  
مَِ إسْمبَطَُ  ًْ ٌَْ انْحَ ٌََ إ ٔحَِ َفَْخَِ مََلجََْ كَب َْٔ جَبصَ، انشُّ  حَشُوََ ثؼَْذَْبَ أَ

ُْجغًَِ ٌَ َٔ ٌَْ مََ أَ ًَ َِّ انُ فْخَِ فًِ ٌؼُْ ػَذَيِ ثبِنظٍ  َٔ  
It is permissible to terminate a 
pregnancy if the foetus has not yet 
been given life. However, after the 
foetus has a soul, it is haram. Whether 
or not the foetus has a soul is left to 
conjecture. 

 Sheikh Zakariya al-Anshari used a 
Hadith narrated by Imam Bukhari and 
Muslim 

ٍَْ حًٍْ ػَجْذَِ أثًَِ ػَ ٍَِ اللَِ ػَجْذَِ انش  دَِ ثْ ْٕ َُُّْ اللَُ سَضًِ يَسْؼُ :  لبَلََ ػَ
ثَُبَ لَُ حَذ  ْٕ َِّ َِّػَهٍََْ اللَُ صَه ى اللَِ سَسُ آنِ سَه ىََ َٔ َٔ ََٕ ُْ بدِقَُ َٔ  انص 

قَُ ْٔ صْذُ ًَ ٌَ :  انْ غَُ أحََذَكُىَْ إِ ًَ ٍَِ فًِ خَهْمَُُّ ٌجُْ َِّ ثطَْ ٍََ أيُِّ ٍْ يًب أسَْثؼَِ ْٕ ٌَ 
ٌَُ ثىَُ  َطُْفخًََ ْٕ ٌَُ ثىَُ  رَنكََِ يِثْمََ ػَهمَخًََ ٌكَُ ْٕ  ٌشُْسَمَُ ثىَُ  رَنكََِ يِثْمََ يُضْغَخًَ ٌكَُ
َِّ ٍْ هكََُ إنَِ ًَ َِّ فخََُفٍََُُْ انْ ٍْ حَُ فِ ْٔ ٌؤُْيَشَُ انشُّ بدَ  ثأِسَْثَغَِ َٔ ًَ َِّ ثكَِزْتَِ:  كَهِ  سِصْلِ

َِّ أجََهِ َٔ َِّ هِ ًَ ػَ َٔ  ًَ شَمِ َٔ َْٔ ٍْذَ  أَ ََٕ سَؼِ ٍْشَُُِ إنَََِّ لََْ ان زِي اللَِ فَ ٌَ  غَ  أحََذَكُىَْ إِ
مَُ ًَ مَِ نٍَؼَْ ًَ ْْمَِ ثؼَِ ٌَُ يَب حَز ى انْجَُ خَِ أَ ْٕ ٍََُُّْ ٌكَُ ٍَُْٓبَ ثَ ثَ  فٍَسَْجكَُِ رِسَاعَ  لْ َإَِ َٔ
َِّ ٍْ مَُ انْكِزبَةَُ ػَهَ ًَ مَِ فٍَؼَْ ًَ ْْمَِ ثؼَِ ٌَ  فٍَذَْخُهُٓبَ انُ بسَِ أَ إِ مَُ أحََذَكُىَْ َٔ ًَ  نٍَؼَْ
مَِ ًَ ْْمَِ ثؼَِ ٌَُ يَب حَز ى انُ بسَِ أَ ْٕ ٍََُُّْ ٌكَُ ٍََُْٓب ثَ ثَ َِّ فٍَسَْجكَُِ رِسَاعَ  إلِْ َ َٔ ٍْ  ػَهَ

مَُ انْكِزبَةَُ ًَ مَِ فٍَؼَْ ًَ ْْمَِ ثؼَِ ٔيسهى انجخبسي سٔاِ) فٍَذَْخُهُٓبَ انْجَُ خَِ أَ ). 
Abu Abdirrahman Abdullah ibn 
Mas'ud (may Allah be pleased with 
him) reported: The Messenger of 
Allah (sallallaahu 'alaihi wasallam) 
narrated to us and he is a truthful 
person who should be trusted: Verily, 
you are created in your mother's 
womb for forty days in the form of 
sperm, then you become a lump of 
blood, then you become a lump of 
flesh, then an angel is sent, the soul is 
breathed into you, and four things are 
recorded: your sustenance, your 
death, your deeds, and whether you 
are fortunate or unfortunate. By 
Allah, Whom there is no god but He, 
surely there is among you one who 
does the deeds of the people of 
Jannah (Paradise) until there is a 
cubit between him and Jannah, then 
he is preceded by a record (taqdir) so 
that he does the deeds of the people 
of anNaar (Hell), so that he enters it 
(anNaar). Verily, there is one among 
you who does the deeds of the people 
of anNaar, until there is a cubit 
between him and anNaar, then he is 
preceded by a record (taqdir) so that 
he does the deeds of the people of 
jannah, so that he enters it (jannah) 
(H.R alBukhari and Muslim). 

 This Hadith has explained that at the 
time of the Prophet there was a question 
about the foetus, according to the above 
Hadith is that the human being has begun 
the formation of the foetus 40 days. First it is 
created in the form of germ, then Allah 
creates it into a clot of blood at the same 
time, then it is created into a clot of flesh. 
After that, the angel is sent to blow the spirit, 
and at that time, his fortune, age, and 
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misdeeds, as well as his wretchedness or 
happiness, are recorded.  
 Sheikh Zakariya al-Anshari 
understands the above Hadīth, that the age 
of the foetus is blown by the spirit and has a 
life when the foetus is 4 months old, so that 
when it is less than 4 months old that has 
not been entered by the spirit, then it is just 
a piece of meat, so that aborting a pregnancy 
that is still in the form of meat does not 
enter the murder of Allah's creatures. (Al-
Anshari 1993) 
Another  evidence that is used as 
reinforcement in the opinion of Sheikh 
Zakariya al-Anshari is in Qs. an-Nisa : 59 
  
 
  
 
  
   

O you who have believed, obey Allah 
and obey His Messenger, and the 
rulers among you.... ...... 

This  verse explains that all the problems 
that exist in this world are guided or relied 
upon is to return to the Qur'an, if not in the 
Qur'an return to the Sunnah or Hadith, if not 
also found, then can be asked to leaders or 
people who are more pious. Therefore, if the 
condition of a woman's pregnancy can 
threaten her life, then a person and a team of 
medical personnel will try to save the 
woman's life, even though they will abort 
her pregnancy to save her. (Gibtiah  2014). 
The main  purpose of Islamic law is to 
realise the benefit of human life by bringing 
prosperity and avoiding harm in their lives. 
Human welfare can be realised if the basic 
needs (dharuriyah), secondary needs 
(hajjiyah) and complementary needs 
(tahsiniyah) are guaranteed.  (Khallaf  1985) 

Imam al-Ghazali himself has a 
different view on this issue, he argues in his 
book Ihya Ulumuddin (Al-Ghazali 2003): 

ٍْسََ نَ جْٓبَضَِ ْزََا َٔ أْدِ، كَبلِْْ َٕ انْ َٔ  ٌَ َْٕ ػَهىَ جُِبٌَخَ َ رَنكََِ لَِِ دَ يَ ْٕ  جُ
، نََُّ حَبصِم  ٌْضًب َٔ لَُ يَشَارتَُِ أَ  ٔ أَ دَِ يَشَارتَِِ َٔ ْٕ جُ ُٕ ٌَْ انْ  انُُّطْفخََُ رمَغَََ أَ

حِىَِ فًِ رخَْزهَظَُِ انش  بءَِ َٔ ًَ شْأحََِ ثِ ًَ رسَْزؼَِذَُّ انْ لَِ َٔ ْٕ رسَْزؼَِذَُّ انْحٍَبَحَِ نمُِ لَِ َٔ ْٕ  نمُِ
إفِْسَبدَُ انْحٍَبَحَِ ٌَْ جُِبٌَخَ ، رَنكََِ َٔ ِ ػَهمَخًََ يُضْغَخًَ صَبسَدَْ فئَ  كَبََذَِ َٔ
ٌَْ أفَْحَشَ، انْجُِبٌَخََُ إِ َِّ َفُخََِ َٔ ٍْ حَُ فِ ْٔ دَِ انشُّ َٕ اسْزَ  اصِْدَادَدَِ انْخِهْمخََُ َٔ

ُْزَٓىَ رفَبَحُشًب، انْجُِبٌَخََُ يُ َْفصَِبلَِ ثؼَْذََ انْجُِبٌَخََِ فًِ انز فبَحُشَِ َٔ حٍَبًّ الِْْ . 

Azl is not the same as abortion, 
because abortion is a crime against 
existing forms. It is just that the 
degree is different. That is, even if the 
sperm has just entered the womb and 
mixed with the egg (fertilisation), 
which is then ready to receive life, 
then destroying it is considered a 
crime. Moreover, if it is already in the 
form of 'alaqah or mudhgah, then the 
crime is considered more severe. As 
for aborting a pregnancy in which the 
foetus is already alive and its creation 
is complete, the crime is considered 
even more severe. (al Ghazali 
1999:53) 
As stated above, this statement 

indicates the use of istinbath law by means 
of qiyas. According to Imam al-Ghazali, the 
act of abortion is a criminal offence that is 
absolutely forbidden, whether it has a spirit 
or not. In addition, in a life based on the 
meeting of sperm cells mixed into the ovum 
that causes the existence of life, which if 
there is an abortion then it is a murder 
especially after a lump of blood and a lump 
of flesh, certainly a more heinous act. (Al-
Ghazali 2003)  
 The above statement also shows the 
prohibition of killing a foetus that is already 
in the womb. This is because the foetus is 
formed by the meeting of sperm and egg 
cells in the womb. Therefore, to protect the 
soul of the foetus (hifdz an nafs) and to 
protect the offspring (hifzn an nasl) is very 
important and if aborting the womb since 
the beginning of conception is included in 
the category of murder. In this case, the key 
importance is that fiqh must be able to 
prevent damage and bring benefits to human 
life. 

Imam al-Ghazali strengthened his 
opinion by using various arguments in the 
nash, both from the Qur'an and Hadith. As in 
Qs. al-Isra : 31 
  
  
   
 
   



18│Moefty: Jurnal Perbandingan Mazhab dan Hukum │Volume 13│Edisi 1 │Tahun 2024 
 
 

   
     

And do not kill your children for fear 
of poverty; we will provide for them 
and for you. Indeed, killing them is a 
great sin. 

 Based on the verse, that killing a child 
in any form is prohibited, let alone the cause 
is for fear of poverty, because Allah has 
arranged all the sustenance of each servant, 
even the sustenance for babies who have 
been born and blown into the fetus. So there 
is no reason for economic factors to cause 
abortion. 
 Islam does not allow to end a 
person's life except for the right reasons, 
such as the death penalty for deliberately 
taking someone's life. The life of a person 
whose blood is protected must be preserved 
and must not be eliminated. 
 Not only that, Imam al-Ghazali 
revealed the prohibition of abortion, is a 
form of crime that eliminates the life of the 
blood protected in Islam, Allah SWT said in 
Qs. al-Isra : 33 
  
  
   
   
   
 
 
   
   
  
     

And whoever is unjustly killed, We 
have given power to his heirs, but let 
not the heirs overreach in killing. 
Verily, he is one who is helped. 

The  prohibition of abortion is a form of 
murder that is prohibited by Allah SWT, the 
reason for this prohibition is the absence of 
a nash that allows abortion, Allah SWT says 
in Qs. al-An'am : 151 
   
   
   
  
   
 
   

 
  
   
 
   
 
  
   
   
 
  
   
  
  
  
      

Say: "Let me recite to you what your 
Lord has forbidden you, viz: "Let me 
recite to you what your Lord has 
forbidden you, namely: associate 
nothing with Him, and do good to 
your parents, and kill not your 
children for fear of poverty; We will 
provide for you and for them, and 
approach not the abominable deeds, 
whether apparent or hidden, and kill 
not the soul which Allah hath 
forbidden (to be killed) but for a 
righteous cause; such is that which is 
enjoined upon you, that you may 
understand. 

This  verse confirms that do not commit 
the act of killing a soul that is forbidden by 
Islam in killing it, unless the killing is 
accompanied by a true reason and in 
accordance with shara', such as one of the 3 
cases: apostasy, adultery after ihsan (people 
who already have a legal partner), and 
killing fellow believers who are preserved 
soul and blood intentionally. (Mustafa  
1993). 
 The act of abortion in context, is an 
unsafe act that causes the high mortality rate 
of a woman who is pregnant, this is not a 
simple problem, but has a complex social 
dimension both physically, psychologically 
for those concerned and psychosocial to 
their environment. Jurisprudence in this 
case must be oriented towards social ethics 
whose legal products are not just halal or 
haram, permissible and not permissible, but 
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must provide answers in the form of legal 
solutions to the problems that are discussed, 
especially the problem of abortion in 
women. Qiyas consists of four requirements 
(Al-Khalf 1998): 
1. Ashl 
Ashal is an old case that has been ruled upon 
either in the nashas or ijma'. Here the 
original is killing, as mentioned in Q.S al-Isra' 
verses 31 and 33 and Q.S al-An'am verse 
151. 
2. Far'u 
Far'u is a case that is sought to be ruled on 
or equated with a case that already has a 
ruling. Here, the far'u is abortion, which has 
no ruling in the text. 
3. Ashl law 
The ashl law is the law of shara' which is 
determined by the text and is desired to 
establish the far'u law. here the original law 
of killing is haram so Imam al-Ghazali 
determined the law of abortion is haram 
because he made an analogy to murder. 
4. Illat 
Illat can be interpreted as hujjah or the same 
reason between ashl and far'u. Here the 
same reason used by Imam al-Ghazali using 
qiyas is that the illat is equally eliminating 
life 
Imam al-Ghazali himself also used hadith in 
corroborating his opinion, such as the 
Hadith narrated by Imam Bukhari and 
Muslim 

ٍَْ حًٍْ ػَجْذَِ أثًَِ ػَ ٍَِ اللَِ ػَجْذَِ انش  دَِ ثْ ْٕ َُُّْ اللَُ سَضًِ يَسْؼُ :  لبَلََ ػَ
ثَُبَ لَُ حَذ  ْٕ َِّ اللَُ صَه ى اللَِ سَسُ ٍْ َِّ ػَهَ آنِ سَه ىََ َٔ َٔ ََٕ ُْ بدِقَُ َٔ  انص 

قَُ ْٔ صْذُ ًَ ٌَ :  انْ غَُ أحََذَكُىَْ إِ ًَ ٍَِ فًِ خَهْمَُُّ ٌجُْ َِّ ثطَْ ٍََ أيُِّ ٍْ يًب أسَْثؼَِ ْٕ ٌَ 
ٌَُ ثىَُ  َطُْفخًََ ْٕ ٌَُ ثىَُ  رَنكََِ يِثْمََ ػَهمَخًََ ٌكَُ ْٕ  ٌشُْسَمَُ ثىَُ  رَنكََِ يِثْمََ يُضْغَخًَ ٌكَُ
هكََُ َِّإنٍََِْ ًَ ُْفخََُ انْ َِّ فٍَُ ٍْ حَُ فِ ْٔ ٌؤُْيَشَُ انشُّ بدَ  ثأِسَْثَغَِ َٔ ًَ َِّ ثكَِزْتَِ:  كَهِ  سِصْلِ

َِّ أجََهِ َٔ َِّ هِ ًَ ػَ َٔ  ًَ شَمِ َٔ َْٔ ٍْذَ  أَ ََٕ سَؼِ ٍْشَُُِ إنَََِّ لََْ ان زِي اللَِ فَ ٌَ  غَ  أحََذَكُىَْ إِ
مَُ ًَ مَِ نٍَؼَْ ًَ ْْمَِ ثؼَِ ٌَُ يَب حَز ى انْجَُ خَِ أَ ْٕ ٍَُْٓبَ ََُُّثٍََْ ٌكَُ ثَ  فٍَسَْجكَُِ رِسَاعَ  إلِْ َ َٔ
َِّ ٍْ مَُ انْكِزبَةَُ ػَهَ ًَ مَِ فٍَؼَْ ًَ ْْمَِ ثؼَِ ٌَ  فٍَذَْخُهُٓبَ انُ بسَِ أَ إِ مَُ أحََذَكُىَْ َٔ ًَ  نٍَؼَْ
مَِ ًَ ْْمَِ ثؼَِ ٌَُ يَب حَز ى انُ بسَِ أَ ْٕ ٍََُُّْ ٌكَُ ٍََُْٓب ثَ ثَ َِّ فٍَسَْجكَُِ رِسَاعَ  إلِْ َ َٔ ٍْ  ػَهَ

مَُ انْكِزبَةَُ ًَ مَِ فٍَؼَْ ًَ ْْمَِ ثؼَِ ٔيسهى انجخبسي سٔاِ) فٍَذَْخُهُٓبَ انْجَُ خَِ أَ ). 
Abu Abdirrahman Abdullah ibn 
Mas'ud (may Allah be pleased with 
him) reported: The Messenger of 
Allah (sallallaahu 'alaihi wasallam) 
narrated to us and he is a truthful 
person who should be trusted: Verily, 
you are created in your mother's 
womb for forty days in the form of 

sperm, then you become a clot of 
blood, then you become a lump of 
flesh, then an angel is sent, the soul is 
breathed into you, and four things are 
recorded: your sustenance, your 
death, your deeds, and whether you 
are fortunate or unfortunate. By 
Allah, Whom there is no god but He, 
surely there is among you one who 
does the deeds of the people of 
Jannah (Paradise) until there is a 
cubit between him and Jannah, then 
he is preceded by a record (taqdir) so 
that he does the deeds of the people 
of anNaar (Hell), so that he enters it 
(anNaar). Verily, there is one among 
you who does the deeds of the people 
of anNaar, until there is a cubit 
between him and anNaar, then he is 
preceded by a record (taqdir) so that 
he does the deeds of the people of 
jannah, so that he enters it (jannah) 
(H.R alBukhari and Muslim). 
Based on these arguments, abortion 

is forbidden to do at the age of the womb 
that is less or still 4 months old because it is 
a crime and a type of murder which is 
basically forbidden by Islam. (al-Ghazali  
2011,  149).  Consideration of Imam al-
Ghazali in forbidding abortion regardless of 
gestational age as a form of human 
formation is when the sperm and ovum 
united in the womb. If in that phase abortion 
is done then included in the criminal act 
against the creature that is already manifest. 
The act of abortion is haram, and in the next 
phase the prohibition of abortion is 
increasing. (al-Ghazali  2011,  151). 
Abortions performed after 40 days, as in the 
Hadith, are still forbidden, just as abortions 
performed before 4 months are forbidden.  

There are several levels of 
miscarriage or abortion, firstly the germ that 
is in the womb that has mixed with the 
woman's egg and is ready to live. Aborting it 
is considered a crime. Secondly, the germ 
has become a clot of blood and then becomes 
flesh, the abortion of it has become a clot of 
blood and then becomes flesh, the abortion 
of it is a greater crime. The third level is 
when the soul has been blown into it and it 
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has been completed into a baby, the 
miscarriage of which is a far greater crime. 
(Yusuf  2008,  452) 

The next Hadith used by Imam al-
Ghazali is the Hadith narrated by Muslim  

ٍَْ ٍَِ ػُجبَدَحََ ػَ بيِذَِ ثْ َِ سَسُٕلَِ يَغََ كُُ ب لبَلََ انص  َُ صَه ى الل  َِّ الل  ٍْ  ػَهَ
سَه ىََ ٌَْ ػَهىَ رجُبٌَؼًَُِِٕ فمَبَلََ يَجْهسَِ  فًِ َٔ َِّ رشُْشِكُٕا لََْ. أَ ٍْئبً ثبِن  لََْ شَ َٔ 
لََْ رضََُْٕا لََْ رسَْشِلُٕا َٔ ىََ ان زًِ انُ فْسََ رمَْزهُُٕا َٔ َُ ح  َ الل   سٔاِ) ثبِنْحَكَّ إلِْ 

 .(يسهى
Narrated Ubaidillah bin Shamit: We 
were with the Messenger of Allah 
(SAW) in an assembly, and he said: "I 
am pledged not to associate Allah 
SWT with anything, do not commit 
adultery, steal, and do not kill a soul 
that Allah has forbidden except with 
haq (HR. Muslim).  
Based on the various arguments used 

by the two Imams, the author can conclude 
that the cause of the difference of opinion in 
determining the law on abortion at the age 
of less than 4 months is: 

a. Use of different arguments  
Sheikh Zakariya al-Anshari in 

strengthening his opinion used the hadith 
narrated by Imam Bukhari and Muslim. 
While Imam al-Ghazali used the argument of 
Qs. al-Isra' : 31, al-Isra' : 33 and Qs. al-An'am 
: 151 and the hadith narrated by Imam 
Bukhari and Imam Muslim. 

b. Differences in the meaning of the 
Prophetic hadith 
Sheikh Zakariya al-Anshari used the 

hadith narrated by Imam Bukhari and 
Muslim from Ibn Mas'ud, and Imam al-
Ghazali also used the same argument. But 
what makes them disagree is the 
understanding of the wording of the hadith. 
c. Differences in using the mote of 

ijtihad 
Based on the use of evidence and 

understanding of the two scholars, the 
author argues that Sheikh Zakariya uses an 
understanding of the textual hadith lafaz. 
While Imam al-Ghazali uses the qiyas 
method and Imam al-Ghazali equates the 
prohibition of abortion with intentional 
killing, that both actions result in the loss of 
life of victims who are protected blood and 
soul, on the other hand Imam al-Ghazali 
closed the possibility of abortion freely, even 

doing abortion outside the marriage 
relationship. 
 
The strongest opinion between Sheikh 
Zakaria al-Anshari and Imam al-Ghazali 
on the ruling of abortion at less than 4 
months of pregnancy 

Jurisprudence is used to regulate and 
guide Muslims throughout the behaviour of 
human life so that life is calm and in the 
pleasure of Allah SWT. Problems with the 
fiqh of abortion, the opinions of the scholars 
are very diverse, although with arguments 
that are equally sourced from the text of the 
nash. Classical scholars from the Hanafi 
school allow abortion before the pregnancy 
is 120 days old on the grounds that creation 
has not occurred. The view of some other 
scholars of this school is that it is only 
permissible before 80 days of pregnancy on 
the grounds that creation occurs after 
entering the mudhgah stage or the foetus 
enters the second 40 days of age.  (Abidin  
1996) 

The Maalikis are of the opinion that 
life begins at conception. Therefore, 
according to them, abortion is not permitted 
even before the foetus is four months old. 
(Ryusd 2008, 327). Shaykh al-Laisy said, "If 
the womb has caught the semen, then it is 
not permissible for the husband and wife or 
one of them to abort the foetus, either before 
creation or after creation".  (Yasin 2001) 

The scholars of the al-Shafi'iyyah 
school prohibit abortion on the grounds that 
life begins from conception as the opinion of 
Imam al-Ghazali in his work Ihya Ulumuddin, 
but some of the scholars of this school such 
as Abi Sad and al-Qurthubi allow it. Scholars 
of the al-Shafi'iyyah Mazhab differed in the 
time of abortion, but they agreed that 
abortion is forbidden when the spirit has 
been blown into the foetus. (Anshar 2006). 

On the issue of the law of abortion in 
the womb age of less than 4 months, the 
author is more inclined to the opinion of 
Imam al-Ghazali, and is considered the 
strongest opinion regarding the law of 
abortion in this case. This is inseparable 
from the arguments of Imam al-Ghazali and 
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several sources of evidence from the text 
that is used as a source in his opinion.  

Another reason that makes the 
author more inclined to the opinion of Imam 
al-Ghazali is the legal consequences in the 
implementation of the law. A woman does 
not necessarily have an abortion or abort the 
fetus that she has been carrying, especially if 
the fetus that is conceived is the result of 
adultery outside of marriage. So that humans 
can be responsible for the fetus that will 
become a child, and keep the trust that Allah 
SWT has given. 

The prohibition of abortion is 
inseparable from the understanding that 
every child born from every mother in this 
world is born with a fitrah (pure) condition. 
The sanctity makes the blood and soul is 
protected from murder in the form of 
abortion. All children who are born the same 
disisin Allah SWT. Rasulullah SAW said:   

قاَلَ رَسُوْلُ الِله صلى الله عليو وسلم كُلُّ مَوْلُودٍ يوُلَدُ عَلَى الْفِطْرةَِ 
سَانوِ راَنوِِ أوَْ يُُجَِّ دَانوِِ أوَْ يُ نَصِّ  .(رواه البخاري) فَأَوَاهُ يُ هَوِّ

Rasulullah SAW said: Every child is 
born in a state of fitrah, so it is the 
mother or father who makes the child 
a Jew, Christian, or Magi (HR. 
Bukhari).  
The act of abortion also closes the 

possibility of an act committed by a woman 
who has had conjugal relations outside of 
marriage, so that a foetus does not become a 
victim of abortion against a foetus whose 
blood and soul are protected and still in a 
state of fitrah. 

Based on the previous description, it 

can be concluded that Sheikh Zakariya al-
Anshari in strengthening his opinion uses 
the hadith narrated by Imam Bukhari and 
Muslim. While Imam al-Ghazali used the 
argument of Qs. al-Isra' : 31, al-Isra' : 33 and 
Qs. al-An'am : 151 and the hadith narrated 
by Imam Bukhari and Imam Muslim. 

The cause of the difference of opinion 
between Sheikh Zakariya al-Anshari and 
Imam al-Ghazali is that both of them use 
different arguments in strengthening their 
respective arguments. There are differences 

in understanding the hadith, namely in the 
hadith narrated by Imam Bukhar from Ibn 
Mas'ud. Then the difference in using ijtihad 
methods, Sheikh Zakariya al-Anshari uses 
textual understanding of the hadith, while 
Imam al-Ghazali uses qiyas. 

The author is more inclined to the 
opinion of Imam al-Ghazali, on the other 

hand the author argues that Imam al-
Ghazali's opinion is the strongest. The 
reason the author prefers to his opinion is 
that humans can be more responsible for the 
consequences of their actions and appreciate 
and keep the entrustment of Allah SWT in 
the form of a fetus that will later become a 
baby who is still in a state of fitrah. In 
addition, the author feels that the legal 
consequences given, the prohibition of 
abortion can narrow the occurrence of 
unwanted pregnancies such as pregnancy 
outside of marriage to abort the existing 
fetus, so that women are not free to abort 
the womb as a result of their actions.  
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